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When an agreement, which was binding on the parties to it, ceases to bind the contract is said 

to be discharged.  

A contract may be discharged in the following ways:  

1. By performance of the contract 

2. By breach of the Contract 

3. By impossibility of performance  

4. By agreement and Novation 

In order that a party could enforce the promises made to him, he should perform his promise 

or offer to perform his promise and it is after he has so performed, or offered to perform, his 

promise that he could ask the other party to carry out his promise. It is this principle which is 

embodies in Section 37 of the Indian Contract Act. Either performance or readiness and 

willingness to perform the contract is the basic requirement. This section is to be read with 

other sections of this chapter. The order in which the reciprocal promises are to be performed 

is given in Section 51 and 52. Section 50 provides for the manner of performance, Sections 

46-49 provides for the time and place of performance. Sections 40 to 45 show the extent of 

liability of the contracting parties in performing their promises.  

A contract being an agreement enforceable by law, performance of the promises remaining to 

be performed is the principal and most usual mode of discharge.  

In Farrow v. Wilson, WILLES, J. said “Generally speaking, contracts bind the executor or 

administrator though not named. Where, however, personal considerations are of the 

foundation of the contract, as in case of master and servant, the death of either party puts an 
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end to the relations and in respect of service after the death the contract is dissolved, unless 

there can be a stipulation express or implied to the contrary.  

Such personal consideration is given under illustration (b) to section 37 which specifically 

deals with the exercise of special skill. However it is not applicable in case of ordinary 

circumstances. For instance, in Westworth v. Cock (1859) 10 A&E 42, the executors of a 

man who has ordered goods deliverable by instalments under a continuing contract may be 

bound to accept the remaining instalments, for the duty or discretion of seeing that the goods 

supplied are according to contract does not require any personal qualifications.  

The legal consequence of performance is a discharge from the obligations created by mutual 

promises. Non-performance would amount to breach of contract. If the performance is 

dispensed with or excused, its legal consequence is a discharge from the obligation. Such 

modes of discharge are as follows:  

1. By performance of the contract 

2. By breach of the Contract 

3. By impossibility of performance  

4. By agreement and Novation 

Performance of Contract:  

The term performance in its literal sense means the performance of a task or action. In its 

legal sense “performance” means the fulfilment or the completion of the obligations which 

they have towards the other party by virtue of the contract entered into by them. For example, 

‘A’ and ‘B’ enter into a contract, the terms of the contract state that A has to deliver a book to 

B on payment of the consideration of five hundred rupees. Here, B pays to A rupees five 

hundred and as stipulated in the contract, A delivers him the book. 

Section 37 of the Contract Act talks about performance. According to the Section, there are 

two types of performance which are: 

 Actual performance: Actual performance of the contract means the actual discharge of 

the liability or obligation which a person has undertaken to perform and there remains 

no other task which he is obliged to discharge under the promise. He is said to have 

made the actual performance of the promise. 
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 Attempted performance: At times when the performance becomes due. The promisor 

is not able to discharge his obligation or perform his duty because he is prevented by 

the promisee in doing so. This situation where the promisor actually intended to 

perform his obligation or discharge his duty but is prevented from doing so by an 

intervening disability is known as the attempted performance of a promise.  

Attempted performance is also known as Tender. A tender can be of two types: 

 Tender of goods and services: The discharge of the contract to deliver goods and 

services is completed when the goods are tendered for acceptance in accordance with 

the terms of contact. If the goods and services so tendered are not accepted they are to 

be taken back by the offeror and he is discharged from his liability. 

 Tender of money: where the debtor tenders the money which is to be paid to the 

creditor but the debtor refuses to accept the money. The debtor is not discharged from 

the liability to pay back the money. Therefore, a tender of money can never result in 

the discharge of debt.  

Tender of performance 

Section 37 to Section 39 specifically deals with the performance of the contract by the parties 

thereto. According to Section 37 of the Indian Contract Act, 1872 the parties to a contract are 

under the obligation to either perform or offer to perform the promises which have been 

agreed upon under the contract. Section 2(b) of the Indian Contract Act defines the meaning 

of promise as a proposal made by the offeror which has been accepted by the offeree. Thus, 

each party is under a legal obligation to perform his obligation which has been agreed upon 

under the terms of the contract. Unless the terms of contract expressly exempts or dispenses 

the performance of obligation upon the person.  

The promises made by the parties to the contract after their death binds their representatives 

provided that no contrary intention appears from the terms of the contract. For example, if 

there is a contract between two persons ‘A’ and ‘B’ in which A promises to deliver to B some 

goods on the payment of a certain amount of money by B on a particular day. However, if A 

dies before the completion of contract, in that case, A’s representative will be bound by the 
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promise made by him and therefore they are under the obligation to deliver goods to B and B 

is also under the obligation to pay the specified amount to A’s representative. 

However, in the case where the promise is made with regards to the personal skills and art of 

the person then his representative will not be bound by the promise made by him. For 

example, in the case where A promised B to make him painting on a specified day for a 

certain price. A dies before the performance of the contract. Neither the representatives of A 

are not bound by the promise made by A nor B can compel the representative for the specific 

performance of the promise made by A. 

Discharge by performance  

In a contract each party to it is bound to perform his part of the obligation. After the parties 

have made due performance of the contract, their liability under the contract comes to an end. 

In such a case, the contract is said to be discharged by performance.  

Generally the representatives of a deceased promisee may enforce subsisting contracts with 

him for the benefit of his estate. It is no real exception to this rule that in some cases the 

nature of the contract is in itself or may be made by the intention of the parties, such that the 

obligation is determined by the death of the promisee. The Contract to marry is the most 

obvious example. Another example is where the performance by the other party is conditional 

on some performance by the deceased which was not completed in his lifetime and is of such 

a personal character that performance by his representatives cannot be equivalent. For 

example, architect’s executor cannot insist on completing an unfinished design, even if he is a 

skilled architect himself and accordingly he cannot fulfil the condition on which payment 

would become due. But a builder’s executor may be entitled and bound to perform his 

contracts for ordinary building work, for they have only to procure workmen of ordinary 

competence. All rules of this kind are in aid of the presumed intention of the parties and if the 

parties have expressed a special intention it must prevail.  

Assignment of Contract- Broadly speaking, the benefit of contract can be assigned as can be 

seen under Section 40 for vicarious performance, Section 41 for acceptance of performance 

from the third person and Section 62 for novation, subject to the exception of personal 

contracts but not the burden. This principle was thus stated by the Court of Appeal in 

England: “Neither at law nor in equity could the burden of contract be shifted off the 



5 

 

shoulders of a contractor on those of another without the consent of the contractee. The 

Contract Act has no section dealing generally with the assignability of contracts. This is a 

topic that belongs to TPA.  

In view of the principle that the burden of a contract cannot be shifted on to the shoulders of a 

third party without the consent of the contractee and the third party, it has been stated that a 

stranger to a contract cannot sue on the contract. However, where a contract is intended to 

secure a benefit to a third party as a beneficiary under family arrangements or partition, such 

a beneficiary may sue in his own right to enforce it.  

Promises binds the representatives of the Promisor: The proviso attached to Section 37 of 

the Act provides that in case of the death of the promisor the representative of such promisor 

would be bound by the promises made by them unless a contrary intention appears from the 

terms of the contract. In the case of Basanti Bai vs. Sri Prafulla Kumar Routrai, that in 

case a person dies without leaving behind any legal representative, then, in that case, the 

liability to perform the promise on his behalf would fall upon the person who acquires 

interest over the subject matters of the contract through that deceased party. 

Performance of contract: Section 37 stipulates that if one wants the performance of contract 

then either he will actually performs or he will offer to perform. Offer to perform is also 

known as tender to perform.  

Effect of refusal to accept offer of performance- The offeror should offer the performance of 

an obligation under the contract to the offeree. The offer is called the “tender of 

performance”. It is the discretion of the promisee to accept the offer. In case the promisee 

chooses not to accept the offer then neither the offeror could be held liable for the non-

performance of the terms of the contract nor does he loses his rights under the terms of the 

contract. Therefore, it is a settled principle that non-acceptance of the tender of performance 

would result in the exclusion of the promisor from further performance of the terms of the 

contract and he is also entitled to sue the other party for not performing the terms of the 

contract. Section 38 of the Contract Act makes it clear that a tender of performance 

tantamount to performance. 

Offer of performance should fulfil the following essentials:  

1. It must be unconditional.  

2. It should be made at the proper place and time.  
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3. It should be done in such circumstances that promise is in a position to ascertain 

whether the whole of the offer can be performed by the promisor.  

4. Promise should be able to check both the quality and quantity of the thing offered.  

Unconditional Tender- The offer to perform the contract must be unconditional. If the 

promisor imposes a condition then it cannot be considered to be a valid tender.  

Payment by cheque is deemed to be subject to encashment and therefore, it is only a 

conditional tender. In Navin Chandra v. Yogendra Nath, AIR 1967 AII 293, the tenant sent 

two cheques in payment of rent to the landlord. The landlord returned these cheques and 

insisted the payment of rent in cash. The tenant did not pay cash and the landlord sued him 

for ejectment. The tenant contended that since he had tendered payment by cheques, it was a 

valid tender of payment of rent, and the landlord could not sue him for ejectment. It was held 

that unless by any agreement or custom the cheque was recognised as valid tender, a debtor 

cannot claim a legal right to make payment by cheque if the creditor insist on being paid in 

cash. In this case, the parties not being businessmen nor did the debt arise out of a business 

transaction and there being no agreement or custom permitting payment by cheque, the 

landlord was held to be justified in refusing payment by cheque on the ground that it was not 

a valid tender. The action for ejectment was, therefore, successful.  

Proper Place and Time: Section 38(2) of the Act mandates that the tender of performance 

should necessarily be made at a time and place and under such circumstances so as to afford 

the person to whom the offer is made a reasonable opportunity to ascertain that the offeror is 

able and bound to do whatever he has promised under the terms of contract to do. 

In P.L.S.A.R.S., Sabapathi Chetty (Deceased) vs. Krishna Aiyar, the court held that 

generally, the parties to the tender of performance fix the time and place. The tender of 

performance should mandatorily be made at the time and place stipulated under the contract. 

If the performance is made within the stipulated time and place then the promisor is under no 

further obligations. 

In Startup v. Macdonald, the defendant purchased ten tons of linseed oil to be delivered to the 

plaintiff within the last fourteen days of the month of March. The plaintiff tendered the 

defendant at night on the fourteenth day. The defendant however citing the lateness of the 

tender rejected the acceptance of the tender. The court, in this case, held that the defendant 

should be held liable for the breach of the terms of the contract and the contention made by 
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him that the late acceptance of the tender was made could not be entertained because, 

although the acceptance was made late, still the acceptance was made before midnight. 

In the Contract of Sales of Goods under Section 44 there is a similar duty according to which 

when the seller tenders the goods, the buyer is bound to take the delivery otherwise he is 

rendered liable to the seller for the loss caused by the buyer’s neglect in taking the delivery.  

Section 38(2) of the Act also provides that the tender must be made under such circumstances 

so as to allow the other party to get reasonable opportunity to ascertain that the person who is 

making the tender is capable and willing to fulfil all the conditions mentioned under the 

contract. A tender of part of the sum due or goods which are less in quantity than agreed is 

not valid tender. Moreover, there should be the liability on the part of the person making the 

tender to perform the whole contract then and there.  

Promisee must be given an opportunity to ascertain that the goods are according to the 

Contract: Section 38(3) of the Act provides that the goods which are subjected to tender 

must be the same as mentioned under the description of the tender otherwise the tender will 

be invalid. 

Illustration A contracts to deliver to B at his warehouse, on the 1st March, 1873, 100 bales of 

cotton of a particular quality. In order to make an offer of performance with the effect stated 

in this section. A must bring the cotton to B’s warehouse, on the appointed day, under such 

circumstances that B may have a reasonable opportunity of satisfying himself that the thing 

offered is cotton of the quality contracted for, and that there are 100 bales. A contracts to 

deliver to B at his warehouse, on the 1st March, 1873, 100 bales of cotton of a particular 

quality. In order to make an offer of performance with the effect stated in this section. A must 

bring the cotton to B’s warehouse, on the appointed day, under such circumstances that B 

may have a reasonable opportunity of satisfying himself that the thing offered is cotton of the 

quality contracted for, and that there are 100 bales." 

The Sales of Goods Act contains a similar provision under section 41(2) of that Act, Unless 

otherwise agreed, when the seller tenders delivery of goods to the buyer, he is bound on 

request to afford the buyer a reasonable opportunity of examining the goods for the purpose 

of ascertaining whether they are in conformity with the contract.  

By whom contracts must be performed (Section 40) 
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Section 40 of the Indian Contract Act contains provisions regarding the performance of the 

contract. The Section provides that if by the terms of the contract it appears that the intention 

of the parties to the contract was such that any promise contained in it must essentially be 

performed by the promisor himself and no other person on his behalf can perform his 

promise. In all the other contracts the terms of which do not indicate any similar intention 

then in the absence of the promisor for the performance of the promise any other competent 

person can perform the promise on his behalf. For example where A promises to B a certain 

sum of money. The money could be paid to B by A personally or by any other authorized 

person authorized by A on his behalf. If in the above case A dies without authorizing the 

person who can make the payment on his behalf. Then his representative will be bound to 

make the payment on his behalf or they can appoint any other person to do so. 

DISCHARGE BY BREACH 

When a party having a duty to perform a contract fails to do that, or does an act whereby the 

performance of the contract by him becomes impossible or he refuses to perform the contract, 

there is said to be a breach of contract on his part. On the breach of contract by one party (1) 

the other party is discharged from his obligation to perform his part of the obligation, and (2) 

he also gets a right to sue the party making the breach of contract for damages for the loss 

occasioned to him due to the breach of contract.  

The breach of contract may be either:  

1. Actual i.e. non-performance of the contract on the due date of performance, or  

2. Anticipatory i.e. before the due date of performance has come.  

For example, A is to supply certain goods to B on 1st January. On the 1st January, A does not 

supply the goods. He has made actual breach of contract. On the other hand, if A informs B 

on 1st December that he will not perform the contract on 1st January next, A has made 

anticipatory breach of contract.  

Anticipatory breach of Contract: An anticipatory repudiation occurs when a prior to the 

promise of the date of performance, the promisor absolutely repudiates the contract.  

Anticipatory breach of contract could be made by promisor in two ways:  

1. By refusing to perform the contract, or  

2. Disabling himself from performing the contract in its entirety,  
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before the due date of performance has arrived.  

In West Bengal Financial Corporation v. Gluco Seriers, AIR 1973 Cal 268, A granted a loan 

to B amounting to Rs. 4,38,000 and also agreed to grant a further loan of Rs. 1,62,000 at its 

discretion, provided that B made the repayment of the loan in accordance with the agreement 

at the rate of 60, 000 per annum. B failed to make the repayment as agreed. B insisted that A 

should grant further loan of Rs. 1,62,000 to him, but A did not grant further loan because B 

did not make the repayment of loan as agreed. B’s contention was that A had failed to 

perform the contract by not advancing further loan, which should be considered to be breach 

of contract. It was however held that A has already advanced some loan, which B has 

accepted there cannot be said to be a refusal on A’s part to the performance of the contract in 

its entirety. B was therefore not entitled to put an end to the contract on the ground of breach 

of contract on the part of A.  

Illustration (a): A, a singer enters into a contract with B, the manager of a theatre to sing at 

his theatre for two nights in every week during the next two months, and B engages to pay 

her 100 rupees for each nights performance. On the sixth night, A wilfully abstains herself 

from the theatre. B is at liberty to put an end to the contract. This illustration may create a 

misapprehension that in this case absenting on one of the nights is only partial refusal to 

perform the contract and not failure to perform the contract in its entirety. My contention is 

that by doing so, she put it out of her power to perform her contract in its entirety.  

In Hochester v. De La Tour, the plaintiff was engaged by the defendant to accompany him on 

a tour. Nearly a month before the tour the defendant wrote to the plaintiff that he had changed 

his mind and declined his services. The plaintiff sued him for damages of breach. The 

defendant contended that there could be no breach of agreement before the day when the 

performance was due. But Lord Campbell observed that “it cannot be laid down as a 

universal rule that, where by agreement an act is to be done at a future date, no action can be 

brought for a breach of agreement till the date for the doing the act has arrived.” 

Effects of anticipatory breach of contract: Under Section 39, on the anticipatory breach of 

contract by one party, the other party has two alternatives open to him, viz.,  

1. He may rescind the contract immediately,  

2. He may not put an end to the contract but treat it as still subsisting and alive and wait 

for the performance of the contract on the appointed date.  
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In other words, it entitles the injured party to an option either to sue immediately or to wait 

till the time the act was to be done. An anticipatory breach gives an immediate right of an 

action, this was recognised by Lord Campbell in 1853 in the case of Hochester v. De La 

Tour.  

The innocent party is excused from performance or from further performance. The obligation 

under the original contract comes to an end and is replaced by operation of law by another 

obligation namely to pay damages.  

Election to rescind the contract: On anticipatory breach of contract by the promisor, the 

promise has a right to treat the contract at an end, even though the due date of performance 

had not yet arrived.  

When the promisee accepts the repudiation of the contract even before the due date of 

performance and elects to treat the contract at an end, he is discharged from his obligation to 

perform the contract, and also gets a right to bring an action for the breach of contract, if he 

so likes, even before the due date of performance has arrived.  

In Frost v.Knight, (1872) LR 7 Ex. 111, the defendant promised to marry the plaintiff on his 

father’s death. While defendant’s father was still alive, he broke off the engagement. The 

plaintiff did not wait till the defendant’s father death and she immediately sued him for the 

breach of contract. She was successful in her action.  

Election to keep the contract alive: Anticipatory breach of contract by one party does not 

automatically put an end to the contract. It has already been noted above that on the 

anticipatory breach by one party, the other party can exercise the option either to treat the 

contract at an end or to treat it as still alive and subsisting until the due date of performance 

comes. The Supreme Court in State of Kerala v. Cochin Chemicals Refineries, AIR 1968 SC 

1361 pointed out that Breach of contract by one party does not automatically terminate the 

obligation under the contract: the injured party has the option either to treat the contract as 

still in existence or to regard himself as discharged. If he accepts the discharge of the contract 

by the other party, the contract is at end. If he does not accept the discharge, he may insist on 

performance.  

When the contract is kept alive by the promisee, the promisor may perform the same inspite 

of the fact that he had earlier repudiated it. If the promisor still fails to perform the contract 
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on the due date, the promisee will be entitled to claim compensation on the basis of the 

breach of contract on the agreed date of performance.  

In case the promise has elected to keep the contract alive and subsisting, it is just possible that 

before the due date of performance some event happens because of which the promisor gets 

excused from the performance of the contract. The promisor can take advantage of such a 

situation and he will be discharged from performance of the contract.  

In Avery v. Bowden (1885) 5 E&B 711, the defendant chartered the plaintiff ship and agreed 

to load it with cargo at Odessa within 45 days. On arrival of the ship there, the defendant told 

the captain that he had no cargo for him and requested him to go away. The Captain, 

however, stayed there in the hope that the defendant would fulfil his contract. But before the 

expiry of 45 days, a war broke out which rendered the performance illegal. The plaintiff then 

brought an action for breach. It was held that the contract had ended by frustration and not by 

breach. It was open to the Captain to accept the renunciation and in that case “he would have 

a right to maintain an action on the charter party to recover damages equal to the loss he had 

sustained from breach of the contract on the part of the defendant. But he continued to insist 

upon having a cargo in fulfilment of the charter party and therefore the contract was still open 

when the war intervened.  

DISCHARGE BY IMPOSSIBILITY 

If the performance of a contract is impossible, the same is void, both in India and in England. 

Section 56 mentions two kinds of impossibility. Firstly, impossibility existing at the time of 

making of the contract. Secondly a contract which is possible of performance and lawful 

when made, but the same becomes impossible or unlawful thereafter due to some 

supervening event.  

The conditions that should be satisfied in order to invoke this section are – 

1. The cause should not be a result of a default of the parties. 

2. The cause must be unforeseeable and inevitable. 

3. The cause must render the entire contract impossible to do. 

Initial Impossibility: Section 56 Para I: An agreement to do an act impossible in itself is void. 

If a contract is impossible of being performed the parties to it will never be able to fulfil their 
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object, and hence such an agreement is void. Illustration (a) to Section 56, A agrees with B to 

discover treasure by magic. The performance of the agreement being impossible, the 

agreement is void. Similarly, an agreement to bring a dead men to life is also void.  

Impossibility here means physical impossibility as well as legal impossibility. If there is no 

possibility of the performance of the contract because it would be unlawful to do that, the 

agreement is void. Such case also falls under Section 23 which declares that every agreement 

of which the object or consideration is unlawful is void. Illustration (c) to Section 56 provides 

that A contracts to marry B, being already married to C and being forbidden by the law to 

which he is subject to practice polygamy. The agreement by A to marry B is void.  

Promisor duty to compensate: Sometimes the fact that the performance of the contract is 

impossible or unlawful may be within the knowledge of the promisor but the promise may 

not knowing about the same, such a promisor must compensate the promisee for the loss 

sustained by the promisee resulting from the non-performance of the contract. Section 56 

Para 3 reads as under: Where one person promised to do something which he knew or with 

reasonable diligence might have known and which the promise did not know, to be 

impossible or unlawful, such promisor must make compensation to such promisee for loss 

which such promisee sustains through the non-performance of the promise. For example, if a 

married man knowing that he cannot marry again promises to do so, he is bound to 

compensate the other party for the breach of promise. 

2. Subsequent Impossibility- Doctrine of Frustration  

The performance of the contract may be possible when the contract is entered into but 

because of some event, the performance may subsequently become impossible or unlawful. 

Section 56 Para 2 says: A contract to do an act which, after the contract is made, becomes 

impossible, or, by reason of some event which the promisor could not prevent, unlawful, 

becomes void when the act becomes impossible or unlawful.  

It means that every contract is based on the assumption that the parties to the contract will be 

able to perform the same when the due date of performance arrives. If because of some event, 

the performance has either become impossible or unlawful, the contract becomes void. 

Illustration (b), (d) and (e) respectively to Section 56:  

(b) A and B contract to marry each other. Before the time fixed for the marriage, A goes mad. 

The contract becomes void. 
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(d) A contracts to take in cargo for B at a foreign port. A’s Government afterwards declares 

war against the country in which the port is situated. The contract becomes void when war is 

declared.  

(e) A contracts to act at a theatre for six months in consideration of a sum paid in advance by 

B. On several occasions A is too ill to act. The contract to act on those occasions becomes 

void.  

 

 

There are various grounds which totally upsets the Contract 

1. Destruction of subject matter. [V.L. Narsu v. P.S. Iyer 1953- Cinema Hall destruction 

Case].  

2. Unusual change of circumstances. [Easun Engg Co. v. Fertlizers and Chemicals 

Tranavcore Ltd. AIR 1991 Mad 158] 

3. Non-occurrence of contemplated event. [Krell v. Henry- King’s coronation case] 

4. Death or incapacity of parties [Robinson v. Davinson]  

5. Government or Legislative intervention [Satyabrata Ghose v. Mungeeram Bangur and 

Co. AIR 1954 SC 44] 

6. Intervention of War [Tsakirogio and Co. Ltd v. Noblee Thori (1961)].  

Not Ground of Frustration 

1. Mere commercial hardship does not amount to frustration, however it depends on the 

situation.  

2. Minimal delay in performance also not a ground of frustration.  

3. Frustration applies only to executory contract and not to executed contract.  

4. If parties were in contemplation of the possible supervening impossibility then the 

contract is not frustrated.  

Effects of frustration: When there is frustration the dissolution of the contract occurs 

automatically and both parties are discharged.  

In English law this doctrine is developed by way of exception whereas in Indian Law it is a 

statutory rule contained in Section 56 Para 2.  
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Doctrine of Frustration applies in two situations:  

1. Where the performance is physically cut-off.  

2. Where the object has failed. 

 

 

 

 

DISCHARGE BY AGREEMENT AND NOVATION 

Sections 62 and 63 deal with contracts in which the obligation of the parties to it may end by 

the consent of the parties.  

Novation: It essentially means substitution of an existing contract with a new one. Novation 

if it has to remain valid need to fulfil all essential conditions of a contract.  

When, by an agreement between the parties to a contract, a new contract replaces an exisying 

one, the already existing contract is thereby discharged, and in its place the obligation of the 

parties in respect of the new contract comes into existence.  

Section 62:  Effect of novation, rescission, and alteration of contract- If the parties to a 

contract agree to substitute a new contract for it, or to rescind or alter it, the original contract 

need not be performed 

Novation is essentially of two kinds:  

1. Novation in terms of change in the terms of a contract [Illustration (b) to Section 62].  

2. Novation in terms of change in the parties to the contract [Illustration (c) to Section 

62].  

Change in the terms of a contract: The parties to a contract are free to alter the contract, 

which they have originally entered into. If they do so, their liability as regards the original 

agreement is extinguished and in its place they become bound by the new altered agreement. 

Illustration (b) to Section 62: A owes B 10,000 rupees. A enters into an agreement with B, 

and gives B a mortgage of his (A’s), estate for 5,000 rupees in place of the debt of 10,000 
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rupees. This is a new contract and extinguishes the old. In this illustration, the parties to the 

contract remain the same but there is a substitution of a new contract with altered terms in 

place of the old one. It may be noted that novation is valid when both the parties agree to it. 

As the parties have a freedom to enter into a contract with any term of their choice, they are 

also free to alter the term of it by their mutual consent.  

In Salima Jabeen v. National Insurance Co. Ltd. AIR 1999 J&K 110, the appellant entered 

into a contract of insurance of her property against fire, with the respondent company. The 

insured sum was Rs. 23 lakhs. Her property was set on fire by the militants causing 

substantial damage to the property.  

The assessment of damage was made by two surveyors. The appellant accepted the 

compensation of Rs. 6, 61, 772 by way of full and final satisfaction of her claim on the basis 

of the report submitted by the surveyors. The said amount was paid by the insurance 

company and received by the appellant.  

It was held that by accepting the said compensation and agreeing not to make any further 

claim, the appellant has released the insurance company from contractual obligations. She, 

therefore, was not entitled to claim any further compensation from the insurance company.  

Change in the parties to the contract 

Under a novation agreement, it is possible that the terms of the contract provide for the 

replacement of one party to the contract by another party. This creates an obligation for one 

party in place of another party. Under this kind of contract, the new party assumes all the 

obligations under that contract and the party who has assigned his obligations to another party 

under such a contract will not be held liable for any future damages.  

For instance: if A and B are parties to a contract, and A agrees to replace C in B’s place, then 

the existing contract between A & B will cease to exist.  

In the case of Godan Namboothiripad v. Kerala Financial Corporation, the respondent 

(Kerala Financial Corporation) sanctioned loan to one Gopinath for purchasing a transport 

vehicle which was to be paid in instalments. He defaulted in making the payments and as a 

result of that, the respondent seized the vehicle. After that, the appellants executed an 

equitable mortgage confirmed to repay the balance amount. The court held that it was a 
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novation of contract because the appellants took the liability to pay the dues and the original 

debtor (Gopinath Menon) ceased to be the debtor. 

The same rule is applicable in case of Partnership firm also. When a partner retires, his 

liability for the past acts still continues. Such liability of a retiring partner could be 

extinguished and he may be discharged from liability by novation [Section 33(2) of IPA, 

1932 contains the relevant provision in this regard].  

Rescission of Contract: To rescind means to cancel or revoke. Rescission under contract law 

means a party to the contract can cancel or terminate the contract. In this, the parties legally 

terminate a contract by mutual consent. Under Section 62, a party is allowed to rescind a 

contract but such rescission should only be in bilateral terms.  

In the case of Union of India v. Kishorilal Gupta and Bros, the Calcutta High Court held that 

a contract under Section 62 of the Indian Contract Act can be rescinded only after there has 

been a breach. 

Difference between Rescission and Novation 

Rescission happens when the parties agree to cancel or terminate the contract whereas 

Novation occurs when the parties substitute the old contract with a new one. 

Alteration in terms of a Contract  

Alteration in terms of contract happens when the parties enter into a contract and one of the 

parties wants to modify or change certain terms of the contract with the assent of the parties. 

Hence, once the parties sign the contract they cannot alter its term except in the case where 

all parties by the mutual consent agree to the alteration. For instance, change in the date or 

place of delivery in a contract of sale of goods between parties.  

Difference between Novation and Alteration 

In Novation, Parties to the contract may change whereas in alteration, parties remain the 

same. In Novation, the existing contract is substituted with a new one whereas in alteration 

there is no substitution of a new contract, only certain terms, and conditions of the contract 

changes. 
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